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NOTES OF CASES. 



Automobiles — Damaged by Dog — Right of Recovery. — We often 
hear of cases where some unfortunate car owner is called upon to 
pay damages for running over a dog which chanced to cross his path, 
so why not a suit against the owner of a dog for any damages caused 
to automobile owner by it? In the Supreme Judicial Court of Maine, 
the case of Tasker v. Arey, 96 Atlantic Reporter, 737, raises this 
point. Basing his claim on a statutory provision allowing recovery 
for damage done by dogs to a person or his property, he asks re- 
covery for injuries to his automobile, which was thrown from the 
road by contact with the defendant's dog. 

Upon a verdict in favor of the plaintiff, the defendant moves for 
a new trial. In considering this question the per curiam opinion in 
part reads: 

"The plaintiff testified that, as he was driving his automobile along 
the highway on the evening of August 20, 1913, in exercise of rea- 
sonable care, the defendant's dog suddenly 'jumped directly in front 
of my machine, and so quick I didn't have time to apply the brakes 
before it struck him. The left-hand wheel struck him and jacked 
the machine around across the ditch, blown out of the solid ledge, 
and tipped it over.' " 

The motion for a new trial was overruled, it being held that there 
was sufficient evidence to support plaintiff's contention. 



Attorney and Client — Misconduct of Attorney^Withholding Evi- 
dence Conditional upon Employment in Case. — In Chreste v. Com- 
monwealth, in the Court of Appeals of Kentucky (June, 1916, 186 S. 
W. 919), it was held that an attorney who, knowing of testimony ma- 
terial to a litigant, offers to disclose the same to the counsel for such 
litigant only upon condition that he be employed as associate coun- 
sel, is guilty of misconduct, for which he should be disciplined. It 
was further held that an attorney who employs a solicitor at a weekly 
salary with an unlimited expense account to procure such attorney's 
employment in personal injury litigation is guilty of misconduct pun- 
ishable by suspension or disbarment. On the first point the court 
said: 

"Stated in simpler form, the question is this: Was Chreste, under 
the circumstances we have related, guilty of such professional mis- 
conduct as would authorize his suspension or disbarment because 
he would not inform Mrs. App or her counsel of the name and 
whereabouts of Curley and the materiality of his evidence until he 
had been employed in the case as an attorney? We doubt if an at- 
torney is under any duty to voluntarily advise parties or counsel in 
cases in which he is not concerned of the existence of material evi- 
dence known to him, but of which they are ignorant. Indeed, we 
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think that an attorney might with propriety, or at any rate without 
subjecting himself either to criticism or punishment, refrain from vol- 
untarily imparting any information in his possession that would aid 
either of the parties in a personal litigation in which he was not 
concerned, although, of course, a case might arise in which an at- 
torney would be remiss in his duty as a citizen and officer of the 
court if he failed to give information to the parties concerning a 
material witness. But this App case was nothing more than a suit 
to recover damages for personal injuries, and Chreste might well 
have abstained from making any disclosures concerning the wit- 
ness or the testimony about which he knew. It is said, however, 
that although this might be conceded, Chreste committed unprofes- 
sional conduct in declining to disclose what he knew until after he 
was employed in the case under a contract by which he was to re- 
ceive a contingent fee, and it is this circumstance that is seized hold 
of to justify the issual of the rule against him. 

What is unprofessional conduct of sufficient gravity to constitute 
an offense that will justify suspension or disbarment is often 
a difficult question to determine. There are many things a 
lawyer might do in a professional way that would not com- 
port with the standards of the profession or be in accord with that 
high sense of propriety that might actuate an honorable attorney 
and yet not authorize either his suspension or disbarment. There 
are also many things in the life and conduct of a lawyer which might 
justly be criticised from both a personal and a professional stand- 
point that would not sustain proceedings to suspend or disbar him. 
And so it is sometimes hard to draw the line between what is al- 
lowable and what is censurable, looking at it from a professional 
standpoint. But we do not find much difficulty in reaching the con- 
clusion that Chreste's conduct in the App case fell on the wrong 
side of this sometimes shadowy line. There were two courses that 
he could have pursued safely and without blame. One would have 
been to keep to himself the information that he possessed and the 
other to have voluntarily disclosed, without fee or reward, what he 
knew to Mrs. App or her counsel. But he did not see fit to adopt 
either of these courses. He chose to offer for sale the information 
that he had concerning the missing witness and put his offer in such 
a way as to coerce counsel for Mrs. App into accepting his propo- 
sition. These counsel knew that there was a missing witness whose 
testimony was material to them in the case, but they did not know 
either the name of the witness or his whereabouts, while Chreste 
knew the witness and that he could procure his attendance. And so 
under these circumstances he said: 

'I will tell you what you want to know if you employ me in the 
case; otherwise I will not.' 

In this way Chreste was enabled to secure employment in a case 



1916. ] NOTES OF CASES. 473 

in which otherwise he would not have been employed, and by this 
practice he forced the attorneys in the case to employ him. A re- 
sort to methods like this to secure employment exhibits such low 
ideals of the standards of honor prevailing in the profession that 
it may, as we think, be made the basis of a rule to show cause why 
the attorney guilty of it should not be punished for unprofessional 
conduct." 

On the second point the court cites Matter of Clark (184 N. Y. 
222) with approval. The Kentucky court also remarks on its own 
behalf, asserting inherent judicial power without the aid of statute: 

"The friends, acquaintances and associates of an attorney have, 
of course, the unquestioned right to sound his praises and divert to 
him such clients as they can persuade in a legitimate way to engage 
his services. But there is a manifest difference between securing 
business through the influence and efforts of friends, acquaintances 
and associates and securing it through the methods employed by 
the strictly commercial enterprise of hired agents. And it would 
seem at first impression to strike any fair-minded man, whether law- 
yer or not, as being highly improper for an attorney to have agents 
or runners to go about and make their living by securing for him 
employment in cases he would not otherwise get. It is entirely 
outside of the legitimate functions of an attorney to incite litigation, 
although it should be said that there are few who indulge in this 
unprofessional conduct, and obviously it is much more reprehensible 
for an attorney to hire another and often irresponsible person to do 
this for him." 



Corporations — Contracts with Director — Ultra Vires. — A contract 
of a corporation, in the benefit of which one or more of its direct- 
ors participates without the consent of the corporation, is voidable 
at the option of the latter, exercised within a reasonable time, ac- 
cording to the opinion of the District Court, D. New Jersey, De- 
cember 1, 1915, in Marcy v. Guanajuato Co. et al. (228 Fed. 150). 
The Court also held that the fact that the same persons are mem- 
bers of the boards of directors of two corporations does not give 
a dissenting stockholder an arbitrary right to avoid a transaction be- 
tween them, but does give him the right to subject it to the scrutiny 
of the court, and casts upon the corporation or the directors con- 
cerned the burden of showing that the transaction is fair and ab- 
solutely free from fraud. Under the rule approved by the Supreme 
Court of the United States, money or property obtained by a cor- 
poration through an ultra vires contract may be recovered back; but 
the corporation is not liable, where the money or property was re- 
ceived by a third party, although incidentally benefited thereby. A 
note given by one corporation to another, and secured by a pledge 
of collateral, held based on a valid indebtedness, and valid; and the 



